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without allowing discrimination among Indians of different tribes. 
But the real issue is not the surmised purposes of the Civil 
Rights Act of 1964; it is the purposes of P.L. 93-638, and the 
answer on this seems much more obvious. 

It is probably correct to say that one of the purposes of 
Section 713(i) of the Civil Rights Act was to help Indians 
generally without allowing discrimination among Indians of 
different tribes. but the purpose of P.L. 93-638 was to give 
greater opportunities for self-government to generally, 
than existed under prior law.' Tribes were to be freed from 'the 
prolonged Federal domination of Indian service programs' which, 
according to section 2(ai of P.L. 93-638 'has served to retard 
rather than enhance the progress of Indian people.• Indians 
through their tribal governments were to he given 'an effective 
voice in the planning and implementation of programs for the 
benefit of Indians which are responsive to the true needs of 
Indian Congress further found that 'the Indian 
people will never surrender their desire to control their rela­
tionships both among themselves and with non-Indian governments, 
organizations and persons.• 

Opportunities for Indians under P.L. 93-638 were derivative 
from those afforded their tribes. It is clear that Indian self­
determination was linked with economic development of tribal 
lands, which in turn would •create jobs and support businesses on 
Indian lands.• s. Rep. No. 100-274 (1988). It was contemplated 
that self-determination contracts would result in jobs for members 
of the contracting tribe, which of course, consistent with 
giving employment preferences for members of that tribe. This 
would appear to be the case regardless of whether the tribe itself 
were the contractor or an instrumentality of the tribe, i.e., a 
•tribal organization,• were the vehicle. 

!n short, the question is whether the allowability of pre-

4 The Senate Committee on Indian Affairs stated in its report on the 
legislation enacted in 1988 to amand ehe original P.L. 638: 

The change in the statement of policy (in Section 1021 is intended 
to ... emph4size Che need for Federal government to recognize 
the diversity of individual Indian tribes. It is also intended to 
emphasize the need for the Federal government to consider tribal 
needs on A tribe-by-tribe basis. and to move beyond the tendency 
to develop •generic policies applicable to all tribes regardless 
of needs or conditions ... • s. Rep. No. 100-274 (1988) 16. 
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ferences, based on tribal affiliation, should be determined by the 
Indians themselves through their recognized tribal governments, or 
whether the agencies, without a single word of support in the 
language of section 7(b) itself, may decide that question by 
federal fiat. If the agencies heed the clear purposes and intent 
of P.L. 93-638, there can be only one answer -- Tribes should 
decide. 

Obviously, this interpretation is completely consistent with 
'Indian preference, • and it provides a natural, effortless reading 
of the statutory provision. The Indian preference is completely 
intact, although there may be a first preference to members of the 
contracting tribe. Giving the contracting tribe the right to pro­
vide a first preference to its own members can hardly be said to 
violate Indian preference. At the very most, it might be said, as 
EEOC suggested in its Policy Statement, to produce some discrimi­
nation among Indians of different tribes, but this type of minor 
discrimination seems to be contemplated by ?.L. 93-638, at least 
when it is mandated by tribal government. The DOI interpretation 
in the proposed joint regulations may make sense with respect to 
contracts other than those under P.L. 93-638. With respect to P.L. 
93-638 contracts, however, it represents a strained reading that 
(1) does not rest on any kind of logical or intellectual footing, 
{2) operates at cross-purposes with the statute, (3) has never 
been justified by DOI, DOL, or EEOC in any reasoned manner, and 
(4) is contradicted by DOI's own regulations authorizing tribal 
preferences. 

In short our conclusion that a P.L. 93-638 contractor's 
preference. for m~ers of its own tribe, or residents on or near 
the reservation, is neither inappropriate nor unlawful so long as 
a second preference is given to Indians generally. This 
conclusion is supported by the commentary in Felix S. Cohen's 
Handbook Qf ~ ~ ~ which asserts at page 672 that 
federal civil rights statutes 'should not extend to tribes 
discrLffiinatinq between their members and others' (citing ~ ~ 
District ~. 424 U.S. 382 (1976) and Slattery ~ Arapapge 
~ ~. 453 F.2d 278 (lOth Cir. 1971). 
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